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It is a commonplace that we live in a statutory era. A century ago, statutes were considered intrusions into the pristine order of the common law. 1 Today, legislatures are the primary source of law, and the statute books grow exponentially. Nevertheless, the common law has shown great vitality. In the past thirty years, for example, the law of products liability has undergone explosive growth. 2 The common law has also retained its ability to respond to changes in social values. In contracts, old common law doctrines like "employment at will" are under increasing attack. 3 In property, long-established rules are being challenged in the name of new social values. 4 There is nothing new about change in the common law. But in an era of statutes, the role of the common law in formulating social policy has become problematic. Arguments for innovation in the common law are almost always challenged on the ground that the legislature, not the court, is the proper forum in which to argue for reform. Existing common law rules may be challenged for reposing too much policymaking discretion in the courts. 5 In this essay, we explore how modem common law judges should view their role vis-a-vis the legislature. We suggest that the perspec- [Vol. 89:875 tive of the "New Public Law," as we conceptualize it, is surprisingly helpful in considering this problem.
In Part I, we briefly summarize two important aspects of the New Public Law: republicanism and public choice. We then address an obvious objection to our project -that our topic relates to private law, and is therefore outside the purview of the New Public Law. Part II turns to important questions about the relationship between statutes and the common law: When should statutes be considered to displace existing common law remedies? In considering a possible reform in the common law, when should a court defer to possible legislative action? In analyzing these questions, we examine two lines of cases, one dealing with tort actions in admiralty, the other with the federal common law of nuisance. These cases exemplify two possible judicial responses to the intrusion of statutes into common law adjudication. Some opinions take statutes as a signal to abandon the common law, but common law can be a valuable adjunct to legislative policymaking. Part III contains some final reflections on the extent to which the common law remains viable as a method of making social policy in an increasingly statutory age.
Questions of this sort have particular importance today, and not just because the expansion of legislation has made them more common. Ultimately, the proper division of policymaking between courts and legislatures is at stake. Partly as a result of public law theory, the relationship between courts and legislatures has become increasingly problematic.
At one time we had a clear idea of what legislatures did and how it differed from what courts did. Legislatures made ex ante rules to achieve public policies; courts administered ex post justice in disputes between private parties. Each body had the specialized abilities necessary to perform its functions properly. 6 None of this is clear anymore. Since the time of the legal realists, the policymaking role of the courts has become undeniable, and that policymaking has taken an increasingly conscious ex ante perspective. 7 Republicanism has helped illuminate the role of the courts in articulating public values. On the other hand, because of public choice, today we question the ability of the legislature to make good (or even coherent) public policy. So it is I. DEFINING THE NEW PUBLIC LAW There are undoubtedly different ways to characterize the public law scholarship of the past decade or so. One of its most distinctive attributes (and the one on which we will focus) is the much more careful and explicit attention granted to political theory. Unlike the pluralist theories of the 1950s, currently influential theories reject the view that the public interest will automatically emerge from the conflicting efforts of interest groups. 9 In particular, two new movements in the study of political institutions, republicanism and public choice theory, have had a major impact on legal scholarship in public law. In this Part, we briefly sketch the major outlines of these two movements and discuss the relationship that we see between them. We also consider whether the term "public law" helps in defining the scope of the New Public Law.
A. What Is ''New" About the New Public Law?
One strand of the New Public Law derives from a communitarian strain in modem political thought that has become known as republicanism. "Republicanism" was hardly a household word even for public law scholars until the 1980s. The term is unfortunately misleading: the political philosophy called "republicanism" has no particular connection with the Republican party. The general obscurity of the term is itself quite meaningful, for the neo-republicans claim to have rediscovered a forgotten yet fundamental strand of American political thought. For the uninitiated, a brief, ruthlessly oversimplified intro-8. For discussions by one prominent theorist of how republicanism and public choice might influence constitutional law, administrative law, and statutory interpretation, see C. SUNSTEIN, AFTER THE RIGHTS REVOLUTION (1990) , reviewed in Farber, Playing the Baseline: Civil Rights, Environmental Law, and Statutory Interpretation, COLUM. [ Vol. 89:875 duction will suffice for our purposes. 10 The dominant strand of American political philosophy has been liberalism -another misleading term, since philosophical liberalism is at least as much embraced by political conservatives as liberals. Philosophical liberalism begins with the individual rather than the community11 and posits that individuals have basic human rights that exist independent of any particular political system. Political conservatives may view these rights as involving property; political liberals may stress rights of individual self-expression or equality; but both agree that these rights are constraints on government rather than creations of government. 12 Liberalism also assumes that individuals have interests that they seek to advance, both in private life and in politics. 13 The government's role is defined in terms of these individual interests while respecting individual rights. 14 One important function of goyernment, therefore, is to provide fair procedures for determining who prevails when individuals or groups conflict. 1 s Philosophical liberalism is the dominant strain in current American thought. In the eighteenth century, however, another political tradition -republicanism -was also highly infiuential. 16 During the Revolutionary era, many prominent Americans were strongly influenced by the teachings of the seventeenth-century Opposition party in England. The Opposition thinkers had decried the destruction of the old order, the rise of corruption, and the loss of civic virtue. The fate of the nation, they believed, rested on the willingness of individuals to sacrifice private interests to the common good. 17 Modem reconstructions of republicanism are based on the allure of 10. Readers who are not familiar with the republicanism literature would do well to start with the symposium on the subject in the July 1988 issue of the 'yale Law Joumal See Symposium: The Republican Civic Tradition, 91 YALE L.J. 1493 1990) . 17. Legislative abuses between 1776 and 1789 disillusioned many prominent Americans about popular virtue as a sufficient basis for democracy, and they turned to alternate theories of government. The republican influence remained, however, particularly among the anti-Federal-civic virtue. 18 Political life is not, as liberalism posits, merely an effort to use the machinery of government to further the ends of private life. Rather, politics is a distinct and in ·some respects superior sphere in which citizens rise above their merely private concerns to join in a public dialogue to define the common good. 19 Indeed, one of the most important tasks of government is to make the citizenry more virtuous by modifying existing individual preferences to further the common good. 20 According to republicans, courts can play an important role in this process. As forums for public deliberation, courts can identify and promote the acceptance of public values. 21 Courts can also ensure that the decisions of other agencies of the government reflect republican deliberation rather than an equilibrium of private interests. 22 On the surface, at least, public choice theory 23 stands in stark contrast to republican theory. Public choice usually claims to be positive while republicanism is explicitly normative, and the implications of public choice seem as dismal as those of republicanism seem optimistic. Again, because of its recent prominence, we will present only a brief, simplified overview of public choice for the uninitiated. 24 As we see it, public choice theory is a hybrid: it applies the economist's methods to the political scientist's subject. Public choice is largely concerned with abstract, axiomatic modeling of political processes. These models often view the legislative process as a microeconomic system in which "actual political choices are determined by the efforts of individuals and groups to further their own interests, '' 25 371, 371 (1983) .
26. "Rent-seeking refers to the attempt to obtain economic rents (le., payments for the use of an economic asset in excess of the market price) through government intervention in the mar- [Vol. 89:875 "[t]he basic assumption ... is that taxes, subsidies, regulations, and other political instruments are used to raise the welfare of more influential pressure groups."27 Further, collective action problems make it difficult to organize large groups of individuals to seek broadly dispersed public goods. 28 Public choice suggests that political activity will instead be dominated by small groups of individuals seeking to benefit themselves. 29 The most easily organized groups presumably consist of a few individuals or firms seeking government benefits for themselves, benefits which will be financed by the general public. Accordingly, under this view "rent-seeking" special interest groups dominate politics.
This vision of politics is disturbing precisely because it suggests that there is an underlying, coherent pattern to political outcomes, but one that most people find normatively unattractive. The implications of another branch of public choice theory are, if anything, even more dismal. Some public choice theorists have suggested that, far from systematic rent-seeking, political processes necessarily lead to entirely arbitrary or incoherent outcomes. 30 ket." Macey, Promoting Public-Regarding Legislation Through Statutory Interpretation: An Interest Group Model, 86 COLUM. L. REV. 223, 224 n.6 (1986) .
27. Becker, supra note 25, at 373-74. For example, the economic theory of legislation recounted by William Landes and Richard Posner is firmly grounded in that tradition:
In the economists' version of the interest-group theory of government, legislation is supplied to groups or coalitions that outbid rival seekers of favorable legislation. The price that the winning group bids is determined both by the value of legislative protection to the group's members and the group's ability to overcome the free-rider problems that plague coalitions. Payment takes the form of campaign contributions, votes, implicit promises of future favors, and sometimes outright bribes. In short, legislation is "sold" by the legislature and "bought" by the beneficiaries of the legislation. Jerry Mashaw has aptly summarized the potentially dismal implications of the research inspired by Arrow's Theorem:
The most basic finding of the Arrovian branch of public choice theory might be characterized as indicating that collective action must be either objectionable or uninterpretable. A stable relationship between the preferences of individuals and the outcomes of collective choice processes can be obtained only by restrictions on decision processes that most people would find objectionable. At its most extreme, Arrovian public choice predicts that literally anything can happen when votes are taken. At its most cynical, it reveals that, through agenda manipulation and strategic voting, majoritarian processes can be transformed into the equivalent of a dictatorship. In a more agnostic mode, it merely suggests that the outcomes of collective decisions are probably meaningless be- Now suppose that the legislators will first decide between Texas and Illinois, with the winner to be paired against Florida. Texas will win the first round, receiving support from legislators 1 and 3, but Florida will end up with the facility because legislators 2 and 3 prefer it to Texas on the second round of voting. Unfortunately, it is apparent that Florida does not represent the "majority will," because two of the three legislators prefer Illinois to Florida. In fact, unless procedural rules restrict how many motions can be made, the voting could continue forever. On a majority vote, Illinois loses to Texas, Texas loses to Florida -but Florida loses to Illinois, so we are right back where we started. The legislators are trapped in a revolving door with no exit.
Arrow was interested in the problem of measuring social welfare. Given the varying preferences of individuals, when does a change make society as a whole better oft? Rather than identifying a method of answering this question, he ultimately proved that an answer is impossible. More precisely, he showed that no method of combining preferences can satisfy such basic requirements as the following: should not depend on how they are ranked relative to C These are obviously quite modest aspirations, either for a method of measuring social welfare or for a system of social decisionmaking. And yet, as Arrow demonstrated, even these modest aspirations cannot be satisfied.
One might hope that, while cycling is a theoretical possibility, it would not occur very often. Later work, however, suggests that under plausible circumstances there will be a complete cycle.
That is, given any two outcomes A and Z. where a majority prefers A to Z. there will be a series of outcomes B, C. . . . Y, such that A is beaten by B, B beaten by C. and so forth down to Y. which in tum is beaten by Z A would beat Z in a direct vote, but a series of motions could successfully be made replacing A with other alternatives, which would ultimately result in adoption of Z This possibility gives enormous power to the agenda setter. The person in charge of the agenda could guarantee the adoption of A by pitting A and Z against each other in a direct vote. On the other hand, the agenda setter could obtain the passage of Z by scheduling intermediate votes involving B through Y. The result would then be that A would lose to B, B to C. and so on, until finally Y is replaced by Z What looks like majority rule is actually within the complete control of the person who controls the agenda, who can exploit the possibility of a cycle to dictate the outcome. D. FARBER & P. FRICKEY, supra note 8, ch. 2; see P. ORDESHOOK, GAME THEORY AND PoLmcAL THEORY: AN INTRODUCTION 71-82 (1986) . [Vol. 89:875 cause it is impossible to be certain that they are not simply an artifact of the decision process that has been used. 31 As Mashaw implies, much of the public choice literature makes for fairly grim reading, offering the choice between viewing legislatures as corrupt or mindless. This grimness seems to be diminishing in recent public choice scholarship. Recent studies have shown that legislators are not merely pawns of special interest groups and that a variety of stabilizing devices may allow legislatures to escape incoherence. 32 Nevertheless, it is fair to say that public choice still tends to emphasize the frailties of democratic government. 33 As we have characterized the New Public Law, its main feature is the self-conscious use of political theory. Yet the two branches of political theory that have been most influential are clearly in tension. Under public choice theory government functions as a mechanism for combining private preferences into a social decision. The preferences themselves remain untouched. In contrast, in republican thought private preferences are secondary; preferences are if anything the products of government action rather than its inputs. 34 
(1991)
. Although space does not permit a full discussion of their thesis, we have some brief co=ents. Much of the article (Part II, "Reconceiving Rationality"), purports to be an attack on social choice theory, but is in reality an attack on the theory of rational choice adopted by most economists. Since public choice is an application of economic thought to political problems, it is not unexpected that it suffers from whatever flaws may generally be found in the discipline of economics. (The authors come close to making this explicit later in the article, at p. 2177 n.139, but Part II makes the point fairly clear by applying many of its arguments to individual as well as to collective choice.) We leave it to the economists to defend the viability of their discipline. In our view, the Pildes and Anderson argument on this point has some force in those situations where basic values are sharply in conflict, but they may well overestimate the extent to which this is true of ordinary governmental decisions.
Only in Part III of the article do the authors tum specifically to the problem of voting paradoxes. There, they echo the argument made earlier by one of us that democratic procedures cannot be assessed purely on the basis of voting outcomes, but must be assessed in large part based on the basis of other vital norms and institutions. See Farber, Democracy and Disgust: Reflections on Public Choice, 65 CHI.-KENT L. REv. 161, 171-76 (1989) . See also infra note 36.
They also argue that "path dependence" should not be considered a serious problem (pp. 2196-97) , an argument that we regard as important and persuasive. As we understand it, their conception of democracy does not stress majority rule but rather equal participation. Because voting is peripheral to their concept of democracy, it is unsurprising that they find flaws in majority voting procedures to be of little concern. But we suspect that many of our readers think that majority rule is an important feature of democracy, and that its potential flaws are troublesome.
34. See infra notes 50-51 and accompanying text.
35.
As Frank Michelman has written of the republican elements in Rousseau's thought:
It would be hard to imagine a vision of representative government that differs more than republicanism from the rent-seeking models we discussed earlier or from the chaos and cycling of Arrow's Theorem. 36 This contrast forms the basis for much of the appeal of republicanism. Where public choice theorists are prone to see haphazard cycling or rent-seeking by special interest groups, republicans find the possibility of genuine political dialogue in search of the public good. 37 This is not the place for a full rendition of our views on republicanism and public choice, but a few brief reflections are relevant to our later discussion. We find some of the lessons of republicanism attractive: ideas as well as pocketbooks matter in politics, civic-mindedness is more than a myth, and government can be a moral teacher as well as a reflection of public opinion. While it is possible to overemphasize these elements of political life, we think it equally wrong to dismiss them. Nevertheless, where public choice theory risks cynicism, republicanism can verge on a dangerous romanticism about politics. Although contemporary republicans concede that the political process is subject to rent-seeking, they may overestimate the extent to which public deliberation elevates political outcomes over prior It follows from the Rousseauean view that majoritarian politics cannot be only the individualistically self-serving activity "realistically" portrayed by economics-minded political scientists and theorists. Politics must also be a joint and mutual search for good or right answers to the question of directions for our evolving selves. In other words, to hold to Rousseau's view we must be able to imagine ourselves voting for the Endangered Species Act • . . although we would not as individuals be willing (or bet that our constituents would be willing) to pay any measurable sums of money for the enactment of that principle; and although no one has offered us anything in exchange for our vote, explicitly or implicitly; and although we know well that we may some day find our own private projects inconvenienced or thwarted by the statute and the principle to which we are now committing ourselves. 36. In Law and Public Choice we discuss a possible Madisonian reconciliation between these visions. D. FARBER & P. FRICKEY, supra note 8, at ch. 2. Briefly, we suggest that public choice supports republicanism in its rejection of th.e pluralist view that the political process is a purely passive reflection of preexisting preferences. As Arrow's Theorem demonstrates, preexisting preferences cannot be coherently combined to generate social choices. Rather, preferences have to be processed through the legislative machinery, applying norms such as fairness and using committees and other stability-enhancing devices. Legislative choice is also expedited if there is sufficient cultural consensus to generate unipeaked preferences along single dimensions of dispute. By undermining pluralism, social choice provides support for at least a weak form of republicanism in which government is seen as not merely passive but instead as actively processing existing preferences.
Michelman, Politics and Values or What's Really Wrong With Rationality
37. In particular, republicans can escape from the dismal implications of Arrow's Theorem by rejecting the entire perspective on politics behind the theorem. Arrow's Theorem sees politics as a machine, with preferences as the input and decisions as the output. For republicans, however, preferences are shaped by politics, while dialogue and reason are the energizing forces behind political decisions. From a republican perspective, the only surprise about Arrow's Theorem is that it is possible to prove mathematically what republicans regard as an obvious truth: that government cannot simply be the handmaiden of private preferences. [Vol. 89:875 preferences. 38 Given that public choice emphasizes the possible pathologies of democratic government while republicanism considers government's possible accomplishments, it is little wonder that the two have appealed to different groups of scholars. Conservatives who are suspicious of government have found in public choice a congenial catalogue of political misdemeanors, while progressive communitarians have been drawn to republicanism. For this reason, the New Public Law has developed along somewhat different left-and right-wing lines. Nevertheless, the two may be used in tandem, with republicanism serving to illuminate the normative possibilities of democratic government and public choice highlighting its potential pitfalls. 39 One of our purposes here is to suggest that these two very different theories can effectively be combined in legal analysis, although doing so does risk some cognitive dissonance. It would be nice, of course, if the political scientists would present us with some grand synthesis combining public choice and republicanism. But the New Public Law can offer considerable insight even without such a synthesis. 40 
B. What Is 'Public" About the New Public Law?
We suggest that the New Public Law can illuminate some interesting common law problems. 41 For many people, however, "common 38. Where political positions are reinforced by self-interest, discussion will not likely cause major changes. Regardless of argument, individuals are likely to cling to their own political views, not because those views are merely camouflaged self-interest but because it is so tempting to embrace beliefs that are also in one's self-interest. Moreover, in important political disputes, neither side is likely to have a knock-down argument. Often, the facts will be in dispute or clashing values will resist philosophical resolution. This is not to say that political debate is fruitless, but only that we should not view it as a panacea.
39. For an early example of this use of the theories in tandem, see Eskridge, Dynamic Statutory Interpretation, 135 U. PA. L. REv. 1479 (1987 .
40. The use of such diverse tools to analyze legal issues is consistent with our overall jurisprudential bent toward antiformalism -"practical reason" or "pragmatism" -as opposed to foundationalist legal theory. Before we leave our parsing of the term "New Public Law," we note that in an important sense there is nothing "new" about analyzing public law from the viewpoints of public choice and republicanism. Public choice shares much with Blackstonian common law formalism, under which the legislature was seen as an unpredictable and unprincipled interloper into the preferred state of affairs, private ordering. See generally W. EsKRIDGE & P. FRICKEY, supra note 1, ch. 3, § 1. Republicanism, too, links up well with an earlier epoch of public law, the New Deal, in which judicial deference to legislative value judgments about the common good became the order of the day. See Sunstein, Constitutionalism After the New Deal, 101 HARV. L. R.Ev. 421 (1987) .
In a sense, when they are transported into the public law domain, public choice provides an axiomatic pedigree to Blackstonian formalism, and republicanism lends a historical, traditional aura to New Deal reformism. 41. For an important earlier effort to apply the New Public Law to some "private law" problems, see Komesar, Injuries and Institutions: Tort Reform, Tort Theory, and Beyond, 65 N.Y.U. L. REv. 23 (1990) . law" and "public law" are antonyms. How, then, can the New Public Law have anything to say about the common law of torts? To address these concerns, we must first examine the distinction between public and private law. 42 To the extent that this distinction has any remaining vitality, it has little relevance to defining the scope of the New Public Law.
We begin by considering the conventional classification of various fields oflaw. 43 Torts and contracts are usually considered examples of private law; constitutional and administrative law exemplify public law. But it is hard to know what features of these examples are definitive. Private law is often common law rather than statutory, but the Uniform Commercial Code has not converted Sales into public law, at least in the minds of law professors. Conversely, the use of common law methodologies does not make constitutional law, section 1983, or Title VII into private law fields. 44 Procedurally, "public law" litigation often involves more parties, more flexible relief, and more judicial initiative than classic private law disputes, but it is not hard to find exceptions on both sides. 45 Often, the government is a party to public law litigation, but many important regulatory schemes rely in whole or in part on private litigation as an enforcement tool. 46 None of these differences seems decisive.
In an earlier age, the distinction between public and private law had deep jurisprudential roots. In nineteenth-century legal thought, the public/private distinction was founded on the idea of an autono-42. Something more is at stake here than semantics. Speaking more generally of the public/ private distinction, Jack Balkin has recently observed that it has a kind of irrepressibility, so that even those who reject its meaningfulness are ultimately driven to recreate it. Balkin, Nested Oppositions (Book Review), 99 YALE L.J. 1669, 1687-88 (1990) .
43. When we first thought about our topic as a possible contribution to this symposium, we were unsure whether it fell under the rubric of the New Public Law. We solicited opinions from a variety of law professors about the meaning of "public law," and received almost an equally great variety of answers. The most striking answer was given (tongue in cheek) by a member of the Yale faculty, who opined that "public law is what too many people on this faculty want to teach." Another noteworthy definition is found in Justinian's Institutes: public law is that "concerned with sacred rites, with priests, and with public officers." Pound, Public Law and Private Law, 24 CoRNELL L.Q. 469, 470 (1939) . A cynic might note that both definitions fit the prototypical modern public law subject -constitutional law -pretty well, but even if that is true, neither is very useful for present purposes.
44. Nor is the distinction between adjudication and rulemaking decisive; some rules (like the Miranda warnings) are created by courts, while some adjudication is performed by agencies such as the National Labor Relations Board, yet both are public law.
45. Chayes's classic article suggested that these procedural features were unique to public law. Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L. REV. 1281 , 1284 (1976 677 (1979) . [Vol. 89:875 mous private order. 47 Private law was designed to protect these prepolitical rights. 48 Property law arbitrated disputes about ownership; tort law protected owners from unconsented intrusions; and contract law allowed owners to exchange property. 49 Private law, then, was that part of the legal system protecting the private ordering; public law consisted of government compulsions restricting private freedom. This vision of a prelegal private ordering was a major target of the legal realists, and today has been attacked by critical legal scholars and neo-republicans. so They have argued cogently that the common law itself is based on choices of public policy. Today, in considering issues of contract, tort, or property law, it is almost second-nature to refer to considerations of public policy. Despite the realist critique, it may be possible to salvage something of the distinction between rules that uphold private ordering versus those that override private ordering. st Elaborating this distinction would be no easy matter, however, since most fields oflaw contain some rules of both types. sz Moreover, the distinction between facilitative and supervening legal rules may itself be problematic. Private law does not endorse all private activity. It attempts to distinguish between "coercive" and "voluntary" transactions, to identify those actions that do further private preferences. These distinctions, however, are themselves often controversial.s 3 47. See Kennedy 465, 478-82 (1988) . 51. The realist/republican critique has a valid point but may be overstated to the extent that it portrays private preferences and transactions as wholly the creations of the legal system. Private preferences are surely subject to government influence, but these preferences can also be quite resilient. For example, almost 50 years of intensive governmental efforts have failed to persuade the people of Eastern Europe of the virtues of communism. It is also perhaps unrealistic to think that markets are purely creatures of government. Some markets, such as those for illegal drugs, can thrive without any supporting legal rules, and indeed in direct contravention of legal rules.
52. For example, property law has many facilitative rules, but the Rule Against Perpetuities overrides private decisions. On the other hand, discrimination law is mostly considered public law, but at least some of its rules, such as sexual harassment standards, can also be seen as aimed at preventing coercive invasions of private rights.
53. For example, if labor law is conceived as a means of overcoming an imbalance of bargaining power, so as to allow workers to enter into truly voluntary bargains with employers, then the National Labor Relations Act is part of private contract law. On the other hand, the NLRA can also be considered a rent-seeking interference with the competitive labor market. Thus, a reference to "voluntary" exchanges requires a controversial and somewhat political judgment about the nature of labor markets.
Similarly, in speaking of implementation of, rather than interference with, private preferences, we ignore the difficult problem of determining when behavior accurately reflects private preferences, rather than the effects of market failures, incomplete information, cognitive limita-If the private law /public law distinction retains any vitality after the realist critique, the line between the two is at best elusive. Fortunately, we need not resolve the issue here. So far as we can see, whether republicanism and public choice are useful analytic tools does not depend on whether a legal rule is ultimately facilitative or supervening. 54 We suggested earlier that the distinctive attribute of the New Public Law is its explicit reliance on postpluralist political theory. Whether the New Public Law is useful in a particular instance depends, consequently, on whether such political theory helps to solve the problem at hand. Thus, what determines the relevance of the New Public Law is not the substance of the legal issue, but whether an understanding of political institutions seems necessary. Not surprisingly, this most often occurs when the legal issue is formulated from the outset as relating to the proper role of government, or when the interpretation of a governmental act is at stake. But even in other kinds of cases, the perspective of political theory may be important.
In the "market" for legal ordering, the legislature is always a "potential entrant." When a court is asked to make rules to govern a private transaction, it is often relevant that the legislature or its administrative agent are possible alternate decisionmakers. 55 Indeed, today, some legislative act such as the Uniform Commercial Code is often implicated in even the most "private law" case. Once either legislation or the potential of legislation enters the case, the same political theories that have helped shape the New Public Law may become important sources of insights regardless of whether the issue is considered public or private law.
In short, we believe that the "New Public Law" is a misnomer. Although it has its origins in fields that were traditionally considered "public law," the applicability of this body of theory is only contillgently related to whatever remains of the public law /private law distinction. The New Public Law is potentially useful in analyzing a tions, or various personality disorders such as addiction that prevent individuals from implementing their true preferences. See generally Sunstein, Legal Interference with Private Preferences, 53 U. CHI. L. REv. 1129, 1173 (1986) (noting distortions in a system based on private preferences that require collective intervention). Again, drawing these lines will often be highly controversial. How we draw these lines determines, for example, to what extent consumer protection statutes are considered essentially private law.
54. Nor, for that matter, does it have any necessary connection with the other possible indicia of public versus private law, such as whether the government is a party to the case, whether the case involves prospective relief in a multipolar proceeding, or whether the case is common law or statutory.
55. For example, the possibility of legislative action is important to fashioning stare decisis rules even in common law cases. See, e.g., Moragne v. States Marine Lines, 398 U.S. 375 (1970) . [Vol. 89:875 wide variety of legal problems outside the domain of public law, as classically understood. It is to a couple of brief illustrations of this point that we now turn.
II. THE VIABILITY OF THE COMMON LAW IN THE AGE OF STATUTES
In an age in which so much public policy is made by legislatures, the role of the common law can no longer be taken for granted. When a statute is directly applicable, it of course displaces any conflicting common law rules (constitutional limits aside). 56 Our interest, however, is in situations where the existence of a statute may affect judicial policymaking outside of the statute's domain. 57 Traditionally, judges viewed the common law as a principled, hermetically sealed system immune from all but clear statutory intrusions. 58 Statutes were "in the law," -they were formal requirements of positive law -but not "of the law" because they were the work of an unprincipled and unpredictable agency, the legislature. With the demise of most aspects of common law formalism and the rise of the age of statutes, courts began considering statutes as potential sources of worthwhile principles, rather than simply reflections of brute political power. This development conceptualized the legislature as an appropriate potential player in any common law policymaking dispute, not simply another government agency from which disappointed litigants could seek relief. In essence, common law courts began viewing themselves as operating in the shadow of the legislature, especially where the legislature had enacted statutes having a penumbra! relationship with the common law problem at hand.
Conceptualizing the legislature as a source of public policy has re-56. See, e.g., Farber, Statutory Interpretation and Legislative Supremacy, 18 GEO. L.J. 281 (1989) . 57. The two examples we will discuss are drawn from the federal common law. We have chosen them because we believe they illustrate our point effectively, because they are probably fairly well known to many public law scholars, and for the eminently practical reason that we know about them from our prior scholarship and teaching. By treating the federal common law as essentially similar for illustrative purposes with state common law, we are necessarily disagree· ing with any narrow, formalist conception of the federal sphere. Cf. Redish, Federal Common Law, Political Legitimacy, and the Interpretive Process: An ''Institutionalist" Perspective, 83 Nw. U. L. REv. 761 (1989) . Although the domain offederal common law is more restricted (in part for the reasons that Redish discusses), we see no difference between the way federal common law functions within its domain and the way state common Jaw functions. (Although state judges do not have life tenure, we doubt that the electoral process can or should function as a referendum on common law rules, or that state judicial decisions in particular cases are shaped by electoral concerns.) Of course, even if we are wrong about the scope of the federal common law, what we say has relevance to the common Jaw in general.
58. For an overview supporting this and the other points made in this paragraph, see W.
EsKRIDGE & P. FRICKEY, supra note 1, at 241-47.
publican connotations, and public choice is implicated when viewing the legislature as a potential entrant into any dispute about public policy. In this section, we illustrate the role that republicanism and public choice might play in analyzing common law problems in the age of statutes. We examine two juxtapositions of statutes and the common law from republican and public choice perspectives. Both situations involve torts, traditionally a paradigm "private law" field. In both, however, applying the New Public Law provides insights into the appropriate judicial role.
The common law and statutes may interact in two distinct ways. In tort law, for example, conduct is often subject to a case-by-case judgment about reasonableness. In these cases, judicial policymaking takes place at the microlevel, when the common law rule of reasonableness or balancing is applied. If the legislature later adopts a statute regulating conduct subject to this kind of common law rule, the question becomes whether such microlevel judicial policy decisions have become inappropriate. Here, a legislative scheme may result in a curtailment or even the abandonment of the common law approach. We illustrate this question by examining whether the Supreme Court should have abandoned the established federal common law of interstate nuisance in light of the adoption of the Clean Water Act.
In our second example, we consider an instance in which the common law, contrary to its usual approach of case-by-case judgments about reasonableness, has a flat rule barring recovery for injuries arising from certain conduct. Suppose that the legislature later adopts statutes inconsistent with the policies underlying the common law rule but not directly abrogating it. Should the courts administer the coup de grace to what remains of the common law rule, in deference to the legislature's policy judgment? Or, on the contrary, should the courts consider what remains of the common law frozen, in deference to the legislature's possible assumption of policymaking responsibility over the subject matter?
While disputes of these two kinds are frequently before the courts, they have received relatively little systematic attention from scholars. Our purpose in this Part is to explore these issues from the perspective of the New Public Law. Not surprisingly, considering the normative and empirical issues that lurk in these cases, republicanism and public choice help in analyzing these common law problems.
A. Micro-Policymaking Within Existing Common Law Rules
The micro-policymaking issue is nicely posed by a series of cases [Vol. 89:875 dealing with the federal common law of interstate nuisance. 59 The pivotal decision is City of Milwaukee v. Illinois [Milwaukee II] , 60 but some background is necessary to put the opinion into perspective.
The federal common law of interstate nuisance traces back to Georgia v. Tennessee Copper Co., 61 an original action against a Tennessee company whose pollution was causing widespread damage in Georgia. The Supreme Court entertained the action because the dispute involved the state of Georgia's quasi-sovereign interest in its air quality:
When the States by their union made the forcible abatement of outside nuisances impossible to each, they did not thereby agree to submit to whatever might be done. They did not renounce the possibility of making reasonable demands on the ground of their still remaining quasi-sovereign interests; and the alternative to force is a suit in this court. 62 In a similar case, seeking to take advantage of the Supreme Court's original jurisdiction, Illinois filed a nuisance action against the City of Milwaukee, alleging that Milwaukee was discharging 200 million gallons of untreated sewage into Lake Michigan daily. In Illinois v. City of Milwaukee [Milwaukee I] , 63 a unanimous Court dismissed the original action on the ground that Illinois had an alternate remedy in federal district court. The Court held that the federal common law of nuisance was a proper basis for federal question jurisdiction. In recognizing a federal cause of action, the Court relied on three factors: (1) the quasi-sovereign nature of the state's interest; 64 (2) the need for a uniform rule of decision governing nuisance in interstate waters; 65 and (3) strong congressional concern over water pollution. 66 Soon after the decision in No. 92·500, 86 Stat. 816 (codified in scattered sections of 12 U.S.C., IS U.S.C., 31 U.S.C., and 33 U.S.C.). For a the Supreme Court held that the 1972 Amendments preempted the federal common law of nuisance. The Court began with the propositions that the federal courts, unlike state courts, are not courts of general jurisdiction and that the creation of a federal rule of decision is generally the job of Congress; federal common law is thus the exception rather than the rule. 68 (As we explain later, we consider this emphasis on the unique nature of federal common law to be a red herring. 69 ) The Court reasoned that the federal regulatory scheme displaced the "often vague and indeterminate nuisance concepts and maxims of equity jurisdiction" embodied in the federal common law of nuisance. 70 Two later cases complete the story of interstate nuisance law. In 
Section 510 of the Act provides:
Except as expressly provided in this chapter, nothing in this chapter shall (1) preclude or deny the right of any State or political subdivision thereof or interstate agency to adopt or enforce (A) any standard or limitation respecting discharges of pollutants, or (B) any re-federal common 1aw of nuisance, but common law cases can still be heard in diversity by federal courts sitting in the receiving state, provided that the nuisance law of the discharging state is applied.
Applying the New Public Law might have benefited the analysis of the Milwaukee II Court. In a sense, the Court attributed both too much to the statute and too little. To the extent that the Court regarded the statute as a complete legislative resolution of all the competing interests, the Court attributed too much comprehensiveness to the legislature. Public choice teaches that a statute reflects not only the preferences of the legislature, but also the procedural obstacle course of enactment. 76 The fact that a statute explicitly regulates situations A and B, but not C: should not necessarily be interpreted as a decision to immunize C from regulation. It may only indicate that, for whatever reason, the legislative process failed to produce a bill covering C. Thus, the meandering boundaries of a statute may reflect only the exigencies of the legislative process rather than any majority view about the treatment of excluded cases.
In another sense, the Milwaukee II Court attributed too little to the legislature. In Milwaukee I, the Court viewed federal pollution legislation not only as a collection of specific regulations, but as embodying a public value. 77 In Milwaukee II, the Court carefully parsed specific clauses in the statute, finding them not to be decisive. 78 It ignored, however, the larger message of the statute, which was Congress' deep concern over water pollution. Here, republicanism has a useful message about the legislative role in articulating public values. 79 that the Court took a legislative endorsement of environmentalism as a message for judges to withdraw common law restrictions on pollution.
We are sympathetic to the concerns animating the Milwaukee II opinion. Courts need to be aware of their limited ability to deal with technical environmental issues. Courts also need to be sensitive to the danger that common law doctrines can undermine legislative policy judgments. 80 Nevertheless, Milwaukee II simply fails to serve these policies effectively, or any others that we can think of.
The Court observed that, since Erie, there is no general federal common law. 81 The Milwaukee II Court seems to view this doctrine as reflecting an allocation of authority between the federal courts and Congress. But Erie plainly rests on federalism rather than on any protection of federal prerogatives, as shown by the Erie Court's suggestion that the Rules of Decision Act would be unconstitutional if construed to authorize the application of federal common law in diversity cases. 82 Thus, Erie has little to do with the concerns about legislative supremacy animating Milwaukee II. 83 In any event, the decision in Milwaukee II actually disserved both the values of federalism and legislative supremacy.
With regard to federalism, the doctrine derived under Milwaukee II derogates from the receiving state's quasi-sovereign interest in the integrity of its air and water, recognized in Milwaukee I and Tennessee Copper. 84 Rather than retaining the ability to apply its own law, or the neutral rules of the federal common law, the receiving state is forced to rely on whatever relief the rules of the discharging state might provide. 85 Milwaukee II is also indefensible from the perspective of legislative supremacy. The Court failed to point to any statutory language or legislative history showing hostility to the federal common law of nuisance. What evidence does exist, such as the savings clause for state laws, shows that Congress intended to supplement rather than displace other remedies for pollution. 87 Furthermore, the Court's claim that its holding will assist in implementing the statutory scheme is contrary to the view of environmental law experts, 88 and is belied by the fact that the Environmental Protection Agency and the Department of Justice urged continued acceptance of the federal common law.89
Milwaukee II might have been defended for at least reducing the federal court caseload and for taking judgments about pollution law away from federal judges in favor of expert agencies. But Ouellette eliminates these defenses. After Ouellette, most interstate pollution suits can still be brought in federal court as diversity cases, and federal judges will then be making policy judgments (under state law standards) about the proper remedies against polluters. The only difference Milwaukee II has made is that such cases will not be decided under a uniform and neutral body of law, but instead under fifty separate versions of nuisance doctrine.9° This is not to say that, in deciding the Milwaukee case, the Court should have ignored the Clean Water Act. Indeed, the Seventh Circuit's decision, which was reversed in Milwaukee IL demonstrates how judges can harmonize the common law with a complex statutory scheme. Judge Tone's opinion for the Court of Appeals repeatedly turned to the federal regulatory scheme as a source of guidance. In Judge Tone's view, the statute implied the undesirability of discharging untreated sewage, 91 and the EPA regulations indicated a presumptive balance between cost and water quality needs. 92 In short, Judge Tone used the statute in republican fashion as a source of public val- ues. 93 In our view, by doing so, the Seventh Circuit showed more respect for the legislature's policymaking than did the Supreme Court's formalist bow toward legislative supremacy.
The lesson of Milwaukee II is that policymaking is not a zero-sum g~me, as Justice Rehnquist's opinion in Milwaukee II seems to contemplate. A decrease in the role of the federal judiciary is not necessarily a victory for congressional prerogatives. 94 Because it conceived of federal common law only as a competitor with legislation, Milwaukee II missed the opportunity for beneficial cooperation between legislators and common law judges. A touch of republican dialogue between Congress and the Court would have been far more productive.
The fundamental flaw in Justice Rehnquist's opinion may be a lack of what Karl Llewellyn called "situation sense" -the ability to grasp the essential policy contours of a fact situation. 95 Rehnquist grasped the right policies; he simply applied them in the wrong case. Practical reason involves the ability to move from the general to the particular. Without it, general theories remain sterile and unhelpful in deciding cases.
B. Common Law Reform
In Milwaukee II, the Court beat a hurried retreat from its prior common law role in the face of a legislative presence. A more common response to a partial legislative reform had been to freeze the common law, deferring further reform efforts to the legislature.9 6 On the other hand, some courts have proceeded despite -or even because of -a legislative effort to address part of the problem.
The possibilities for common law creativity in a largely statutory setting are illustrated by Moragne v. States Marine Lines, Inc. 97 Un-93. Judge Tone stated: A statute that does not by its terms govern the case before a court may contain indications of the legislature's judgment on relevant issues of policy or provide an appropriate principle for decision of the case. In applying the federal common law of nuisance in a water pollution case, a court should not ignore the Act but should look to its policies and principles for guidance. 599 F.2d at 164 (footnote omitted).
94. Nor is it even necessarily a victory for the collective prerogatives of the states, as we saw earlier. S. 375 (1970) . Although no doubt to many scholars Moragne is just some obscure admiralty case, the problems it illustrates, and the quality of Justice Harlan's opinion in the case, have interested many scholars concerned with the relationship between the common law and [Vol. 89:875 derstanding Moragne requires a brief review of the history of personal injury law. Under British tort law, transplanted to America, there was no cause of action for wrongful death. 98 Accordingly, it was considerably wiser -or at least, more profitable -to kill people than to maim them. In the nineteenth century, American state legislatures abolished this absurd rule by establishing statutory rights to sue for wrongful death. 99 For wrongful deaths of seaworkers, Congress also enacted remedial legislation in 1920. The Jones Act 100 provides a cause of action for the negligent death of a seaman, and the federal Death on the High Seas Act 101 (DOHSA) establishes a cause of action for wrongful death of workers on the high seas -outside the territorial waters of the United States -"caused by wrongful act, neglect, or default."
To simplify somewhat, in Moragne a widow attempted to bring an action for the wrongful death of her husband, who had died from injuries suffered in American territorial waters. Her claim was that the vessel was "unseaworthy," and the common law recognized a well established cause of action for injuries that result from such conditions.102 Her claim did not fit the federal wrongful death statutes, however. The Jones Act reaches wrongful death in the territorial waters, but it is limited to negligence claims; 103 DOHSA encompasses unseaworthiness actions, but reaches only wrongful death on the high seas. 104 In short, Ms. Moragne had fallen into a hole in the statutes due to the combination of the nature of the wrongful conduct and the place of the accident. The only other law to apply, federal maritime common law, would preclude her action as well, because of the old rule against recovery for wrongful death.
What was obviously needed in Moragne was some way to update legislation. See, e.g 
., G. CALABRESI, A COMMON LAW FOR THE AGE OF STATUTES 150·59
federal law. The statutory language was not easily ,amenable to any construction that would allow her recovery. The more obvious solu.: tion was to abandon the old common law rule, which the Supreme Court did in Moragne in a well-crafted opinion by Justice Harlan. 105 Justice Harlan concluded that Congress in 1920 was simply fixing the problems squarely presented to it, not comprehensively addressing -and thus freezing -an entire area of law. 106 Drawing not only from the federal maritime statutes but also from the consistent pattern of state statutes, Justice Harlan found a well-established public value in favor of recovery for wrongful death. Although Justice Harlan had probably never heard of civic republicanism, his decision combined high judicial craftsmanship with republican attention to the legislature's role in articulating pµblic values. 106. In considering the potential negative implications of the DOHSA, Justice Harlan thoroughly reviewed the legislative history and concluded:
Read in light of the state of maritime law in 1920, we believe this legislative history indicates that Congress intended to ensure the continued availability of a remedy, historically provided by the States, for deaths in territorial waters; its failure to extend the Act to cover such deaths primarily reflected the lack of necessity for coverage by a federal statute, rather than an affirmative desire to insulate such deaths from the benefits of any federal remedy that might be available independently of the Act. The void that existed in maritime law up until 1920 was the absence of any remedy for wrongful death on the high seas. Congress, in acting to fill that void, legislated only to the three-mile limit because that was the extent of the problem. The express provision that state remedies in territorial waters were not disturbed by the Act ensured that Congress' solution of one problem would not create another by inviting the courts to find that the Act pre-empted the entire field, destroying the state remedies that had previously existed. 398 U.S. at 397-98 (footnote omitted). We see no indication that Congress was concerned about preserving the prerogative of the state to deny relief as a matter of federalism -particularly given that the causes of action for death in territorial waters remain federal.
107. In concluding that the federal and state wrongful death statutes contained a public value that should be borrowed for updating the common law, Justice Harlan drew upon commentaries by Roscoe Pound and James Landis. See 398 U.S. at 391-92 (relying upon Landis, Statutes and the Sources of Law, in HARVARD LEGAL EssAYS 213, 226-27 (1934); Pound, Comments on Recent Important Admiralty Cases. 13 NACAA L.J. 162, 188-89 (1954) ). Other venerable and valuable discussions are Gellhorn, Contracts and Public Policy, 35 COLUM. L. REv. 679, [Vol. 89:875 This interpretation is not the only possible reading of Moragne.
The opinion can also be read, as Judge Posner reads it, 108 in a more purist "legal process" mode. On this reading, the opinion is primarily motivated by a concern for the "neutral principle" of legal coherence; under this view, Harlan's primary concern is eliminating a legal anomaly. While not without support, however, this interpretation is belied by the structure of the opinion. Harlan begins by rejecting The Harrisburg's preclusion of wrongful death recoveries as normatively untenable. He only then turns to "legal process" issues like coherence in a defensive posture, to determine whether the normatively attractive result is blocked by process arguments.
The Moragne setting also illuminates how public choice can provide insights for the judicial role in common law cases. The interest groups lobbying for statutes like the Jones Act and DOHSA are likely to focus on particular problems, not system-wide inquiries that may complicate passage of legislation. The failure of the various statutes to reach the precise situation of Ms. Moragne carries no plausible implication of a congressional desire to leave her remediless: it is hard to imagine that the deal underlying this series of statutes was to compensate the families of all victims of tortious conduct except those who were killed within three miles offshore of certain states. Thus, public choice warns against reading negative implications into the precise contours of the complicated statutory scheme.
In Moragne, Justice Harlan overtly shaded the inquiry whether a congressional deal precluded adoption of republican values. He noted that legislation sometimes embodies general public policies that courts should apply beyond the statute's domain -the republican insightand at other times reflects hard-fought compromises between conflicting interests that should not be undone by judicial elaboration -the public choice perspective. 109 Based on the existence of the Jones Act, 690-93 (1935); Pound, Common Law and Legislation, 21 HARV. L. REv. 383 (1908) ; and Stone, The Common Law in the United States, 50 HARV. L. REv. 4, 12-13 (1936) .
108. See Posner, supra note 97, at 201-03. 109. Justice Harlan wrote:
The legislature does not, of course, merely enact general policies. By the terms of a statute, it also indicates its conception of the sphere within which the policy is to have effect. In many cases the scope of a statute may reflect nothing more than the dimensions of the particular problem that came to the attention of the legislature, inviting the conclusion that the legislative policy is equally applicable to other situations in which the mischief is identical. This conclusion is reinforced where there exists not one enactment but a course of legislation dealing with a series of situations, and where the generality of the underlying principle is attested by the legislation of other jurisdictions. On the other hand, the legislature may, in order to promote other, conflicting interests, prescribe with particularity the compass of the legislative aim, erecting a strong inference that territories beyond the boundaries so drawn are not to feel the impact of the new legislative dispensation. 398 U.S. at 392 (citation omitted).
DOHSA, and a variety of nonmaritime federal wrongful death statutes, he concluded that "Congress has established a policy favoring recovery in the absence of a legislative direction to except a particular class of cases." 110 He then framed the essential issue in Moragne as whether "Congress has given [any] affirmative indication of an intent to preclude the judicial allowance of a remedy for wrongful death to persons in the situation of this petitioner." 111 In essence, Justice Harlan presumed the appropriateness of the republican outcome absent a clear statement by Congress. This tactic, usually found in a variety of "public law" cases, 112 places the heavy burden of legislative silence on the "nonrepublican" side of the case.
Like republicanism, public choice also has some implications about the proper placement of the burden of legislative inertia. Ms. Moragne and similarly situated persons have no idea that they are without remedy until they suffer the loss of a loved one; they have no incentive to organize before the fact to lobby for remedial legislation. Such large, diffuse, unorganized groups are, according to public choice, the least likely to lobby successfully for legislative action. Unions may provide a mechanism for overcoming this collective action problem in some contexts. Even within the union membership, however, this group likely is too inchoate to carry any weight. The nature of the defendants in a case like Moragne provides a stark contrast. Shipping companies have the problem of compensating work-related injuries every day, in contrast to the one-time tragedy suffered by Ms. Moragne. These companies are small in number, easily identified, and have the resources to lobby Congress -public choice predicts that they can organize and protect themselves in the legislative arena. The industry, in short, is well positioned to obtain congressional relief from any harshness resulting from the application of Moragne to future injuries; the Ms. Moragnes of the world are unlikely to obtain legislative relief before their respective losses occur. 113 110. 398 U.S. at 393. 111. 398 U.S. at 393 (emphasis added). 112. See Eskridge, supra note 69, at 1045-49; Frickey, Congressional Intent, Practical Reasoning, and the Dynamic Nature of Federal Indian Law, 18 CALIF. L. R.E.v. 1139 (1990) ; Sunstein, supra note 69, at 471.
113. A more recent decision is considerably less adept. In Boyle v. United Technologies Corp., 487 U.S. 500 (1988), a military supplier was sued after a marine was killed in the crash of a defective helicopter. Over a strong dissent, the Court established a new federal defense for military contractors, freeing them from liability so Jong as they warned the government about product defects. 487 U.S. at 512. This was a dramatic expansion in the federal common Jaw, undertaken without regard to the serious concerns about judicial policymaking voiced in Milwaukee IL As the dissent pointed out, government contractors had conducted a vigorous but unsuccessful lobbying campaign to get this exemption from Congress. 487 U.S. at 515, n.1 (Brennan, J., dissenting). Public choice suggests that the burden of legislative inertia would have [Vol. 89:875 Following Moragne, the Supreme Court engaged in a tortuous effort to fit the common law cause of action for wrongful death resulting from unseaworthiness within the broader framework of the maritime statutes. In Sea-Land Services v. Gaudet, 114 a sharply divided Court held that, because the Moragne cause of action was common law in nature, modem common law rules defining damages recoverable should apply; recovery could thus include certain nonpecuniary losses such as loss of society. In Mobil Oil Corp. v. Higginbotham, 115 however, the Court confined the Moragne cause of action to territorial waters -thereby relegating the surviving spouse of a seaworker killed on the high seas to damages only as provided for in DOHSA, which explicitly limits recovery to pecuniary loss. 116 Most recently, in Miles v. Apex Marine Corp., 117 the Court held that damages for wrongful loss of society cannot be recovered in a Moragne action brought on behalf of a seaman, 118 limiting Gaudet to actions for injuries to longshoremen in territorial waters -a limitation that leaves Gaudet little or no practical application.119
Formalistically, the post-Moragne cases make some sense. In Gaudet no statute applied, and so (modem) common law principles controlled; in Higginbotham and Miles, DOHSA or the Jones Act applied, and thus plaintiff was stuck with the (arguably obsolescent) recovery provided in those statutes. After the two most recent decisions, Moragne essentially does little more than eliminate the phrase "high seas" from the title of DOHSA, extending the statutory remedy landward. The policy of uniformity, which was one of the Moragne Court's concerns, has been fully served, 120 but at the expense of the Moragne Court's even stronger desire to provide a just remedy for the survivors of maritime workers. been properly placed on these firms, which are well-organized, politically powerful, and wealthy. Unfortunately, the Court instead placed the burden of seeking new legislation on the widows and orphans of soldiers.
114 119. 111 S. Ct. at 325. As the Court notes elsewhere in its opinion, unseaworthiness actions may no longer be brought by longshoremen because of a 1972 statute, which created a different compensation scheme for these workers. 111 S. Ct. at 323. Consequently, Gaudet seems not to apply under any circumstances at all. 120. As the Miles Court observed, its decision eliminated the disparity created by Gaudet and Higginbotham between the measure of damages for wrongful death on the high seas and that in territorial waters. 11 S. Ct. at 326. [Vol. 89:875 present in DOHSA, but that conclusion is at least overstated, if not wrong.
First, the statutory language at issue granted a "fair and just compensation for the pecuniary loss sustained."1 2 s Nowhere does it say that nonpecuniary loss cannot be recovered. The majority's conclusion that this section reflected Congress' "considered judgment" 129 to reject nonpecuniary damages is unsupported by reference to any legislative history. Indeed, the legislative history of DOHSA, as interpreted in Moragne, suggests that Congress had simply fixed some particular problems brought before it by incorporating the tort values of the era, not necessarily freezing the law to reflect forevermore the 1920s conceptions of how to implement those values. 130 In this respect, the majority's statement in Higginbotham that " [t] here is a basic difference between filling a gap left by Congress' silence and rewriting rules that Congress has affirmatively and specifically enacted" 131 seems defensible but also somewhat attenuated. In all events, it conflicts with Justice Harlan's conclusion in Moragne that "no intention appears that the Act have the effect of foreclosing any nonstatutory federal remedies that might be found appropriate to effectuate the policies of general maritime law."132
In short, Moragne and Gaudet saw our "general law" -DOHSA, state wrongful death statutes, and current values -as promoting a case-by-case search for solutions that best effectuate the humanitarian policies of the maritime faw. In. contrast, Higginbotham treated DOHSA like a bill of lading. For us, the appropriate resolution of Higginbotham should have turned on a republican evaluation of the policies at issue (for example, is recovery of nonpecuniary loss really necessary to effectuate modem humanitarian policies?) and a public choice inquiry into the "deal" -if any -struck in the 1920 Congress. If , 190 Neb. 275, 277, 207 N.W.2d 686, 687 (1973) , the Nebraska court allowed parents to recover nonpecuniary loss for the wrongful death of a minor child under a wrongful death statute that provided that the "avails of" the wrongful death action "shall be paid to and distrib· uted among the widow or widower and next of kin in the proportion that the pecuniary loss suffered by each bears to the total pecuniary loss suffered by all such persons." The majority explained that the full language of the statute did not compel any limitation of recovery to pecuniary loss: the wrongful death cause of action was for "damages," not "pecuniary damages," and Miles completed the Court's retreat from the creative judicial role contemplated by Moragne. The Miles Court held that damages for loss of society are unavailable in a Moragne action because such damages are unavailable under the Jones Act. It would be "inconsistent with our place in the constitutional scheme were we to sanction more expansive remedies in a judicially-created cause of action in which liability is without fault than Congress has allowed in cases of death resulting from negligence." 134 A close reading of the opinion suggests, however, that this judicial modesty is misplaced. If Congress had rejected nonpecuniary damages in the Jones Act, perhaps there would be some basis for judicial deference in fashioning the common law remedy. In reality, however, there was no legislative decision to which to defer.
The Jones Act itself contains no limitation on the types of damages recoverable. It borrowed its language from the FELA, which provided a federal remedy for injuries to railroad workers. The FELA also contained no express limitation on damages, but the Supreme Court read such a limitation into the FELA in 1913. 135 It was this decision that formed the basis for the ruling in Miles. Since Congress said nothing to the contrary, according to the Miles Court, it "must have intended" to incorporate this judicial gloss when it passed the Jones Act. 136 In short, what the Court proclaims as judicial deference to the legislature, turns out really to be the 1990 Court's deference to a decision by the 1913 Court under a different statute. Congress is "assumed" to have agreed with the 1913 Court, 137 so the current Court that the provision above simply governed the apportionment of damages, not the amount that could be recovered. 207 Neb. at 277, 207 N.W.2d at 687-88. To rebut the obvious in pari materia argument that the recovery and apportionment provisions should be interpreted identically, the majority stressed republican values -the modern humanitarian trend toward recovery of nonpecuniary loss, especially where a minor child's death is involved (lest there be no recovery available at all). The court also pointed out that its precedents, not the statute, were the only crystal-clear sources of positive law in the state limiting recovery to pecuniary loss. 207 Neb. at 279, 207 N.W.2d at 689. In overruling those precedents, the court could have made a useful point suggested by public choice: the legislature had inserted "pecuniary" into the statute in 1945, and may well have simply been reflecting what the court had said about the statute rather than making any policy judgment about the recovery of nonpecuniary loss. Cf. Li v. Yellow Cab Co., 13 Cal. 3d 804, 532 P.2d 1226 , 119 Cal. Rptr. 858 (1975 ("updating" construction of state negligence statute to incorporate comparative negligence scheme). In Li, the statutory language did not forbid the updating and the legislature that adopted the statute, while apparently assuming that contributory negligence would be the law, seemed to be simply incorporating then-current tort approach rather than intending to freeze tort law from future developments. We suspect the same was true of DOHSA.
134 would be exceeding its constitutional role were it to adopt a different rule -not under the FELA, which was the subject of the 1913 decision, nor under the Jones Act, which is presumed to have endorsed the 1913 decision, but under the federal common law created by Moragne, which neither the two earlier statutes nor the 1913 decision had foreseen. This conclusion was especially ironic because Moragne was based on a rejection of the grudging attitude toward wrongful death actions encompassed in the 1913 decision itself. 138 The Miles Court claimed that its decision was controlled by "[t]he logic of Higginbotham" and that in Higginbotham "Congress made the decision for us." 139 As we have seen, even with repect to Higginbotham this is a questionable assertion. It turns out, however, that Congress had never enacted any statutory language bearing in any way on the issue in Miles. The only actual decision was made by the Court itself in 1913; everything else is presumed from congressional silence. Deference to a legislative decision is all very well and good, but it is quite another thing to posit a fictional legislative decision first and then "deferentially" extend that fictional decision into a common law domain. In the end, the Miles Court's exercise in deference was little more than an excuse to avoid responsibility for its own decision. This is not to say that courts should always be in the forefront of law reform. When a court is asked to make a policy judgment, either at the microlevel as in Milwaukee II or at the law-reform level as in Moragne, there may be good reason to decline. The court may simply be too uncertain of the right answer to intervene, preferring to leave the issue to bodies with greater expertise or popular accountability. Sometimes the best solution will exceed a court's remedial powers, for example, by requiring a new set of highly integrated rules that do not lend themselves to common law evolution, or by requiring the creation of an administrative agency. In addition, in some circumstances there may be good reason to believe that the legislature approves of the existing rule. Finally, the group adversely affected by a proposed change in rules may be very poorly situated to obtain legislative relief, and the 138. The Vreeland Court went out of its way to recall the common law's hostility to wrongful death actions:
Nothing is better settled than that at common law the right of action for an injury to the person is extinguished by the death of the party injured ....
At common law loss and damage may, in some cases, accrue to persons dependent upon one wrongfully injured and a right of action in some cases arises in their behalf. But this cause of action, except for toss of personal services, before the death, abates at the death.
In Baker v. Bolton, 1 Campbell, 493, Lord Ellenborough ruled that "in a civil court, the death of a human being could not be complained of as an injury." 227 U.S. at 67-68.
139. 111 S. Ct. at 325.
court may be reluctant to foreclose legislative consideration of the issue. Thus, our endorsement of Moragne and condemnation of Milwaukee II and Miles should not be read as support for wide-open common law activism. And indeed, it would be highly peculiar to consider Justice Harlan, author of our paradigm opinion, as a judicial activist. We view the legislature as the senior partner in the joint venture of making public policy. But the courts can do a great deal to further the enterprise, and republicanism and public choice are useful tools in defining the border between judicial and legislative prerogatives. 140 
CONCLUSION
In the first place, we have tried in this article to debunk the formal categorization of legal problems. In our view, the essential lesson of the "New Public Law" -that political theory (and in particular, postpluralist theory) matters -is applicable as well to the old private law. Although perhaps that point seems obvious, neither "public" law nor "private" law scholars have generally recognized that the age of statutes has modified legal theory across the board. The shadow of the legislature touches the scholar whether or not she is concerned primarily with facilitative or supervening legal rules, statutes or common law.
More particularly, we have attempted to demonstrate that two important political theories of the New Public Law, republicanism and public choice, provide fruitful insights into common law problems. Upon reflection, at least some of this may seem obvious as well. The common law has probably always involved judicial judgments about the ways adjudication can foster the public interest. Republicanism's focus on civic virtue adds something distinctive to this process, however. For example, by emphasizing the legislature's capacity to define public values, it strongly reinforces the borrowing of statutory analogies for common law purposes, as Moragne illustrates. In many instances, the legislature is both more legitimate in theory and more capable in practice of defining public values than are judges. Yet the institutional insulation of judges and the deliberative qualities stressed by republicanism -judicial advantages usually considered only in the 140. Our view -that courts should not unthinkingly refer resolution of an issue to the legislature -can also be supported on more traditional grounds. See H. HART & A. SACKS, supra note 6, at 543-46. Hart and Sacks, however, are usually seen as somewhat resistant to the concept of the courts as making policy. See id. at 397-98. For a more extensive discussion of Hart and Sacks, and their relation to the New Public Law, see the article by Eskridge and Peller in this Symposium. Eskridge & Peller, The New Public Law Movement: Moderation as a [Vol. 89:875 public law setting -will sometimes empower the common law judge as well to promote legal change in the pursuit of public values. Public choice helps these judges consider the institutional issues that arise in an ever-increasingly interactive world of public policymaking.
It is important, however, not to lose sight of the deeper tension between republicanism and public choice. Ultimately they embody different perspectives on the nature of politics -as one seeks to remind us of its aspirations, the other recalls its flaws and thereby calls those aspirations into question. We doubt if those tensions can ever be fully resolved by incorporating both into some even more abstract Grand Unified Theory of politics. Rather, this tension may well reflect the ultimate moral ambiguity of politics itself. If the phrase were not already taken, 141 we might speak here of the "fundamental contradiction" of the New Public Law. Such contradictions, we suspect, are an essential source of dynamic tension for law as a living practice, as opposed to law as abstract theory. In any event, no grand synthesis of these two theories is yet available, and legal analysis must proceed in the meantime.
In earlier writings, we have suggested that paradigm cases can often offer more guidance than grand theories. 142 Justice Harlan's opinion in Moragne, with its sensitivity both to public values and to the limitations of judicial policymaking, would serve well as such a paradigm for common law judges.
If nothing else, we hope to encourage legal scholars of all stripes to take the new normative and empirical theories seriously. By emphasizing the roles these theories can play on a case-by-case basis, we also hope to stimulate their consideration by the practitioners of nonstatutory law reform, judges and litigators. For at bottom, republicanism and public choice are less useful as recipes for new formal theories of public law than as tools for the eclectic process of arguing and deciding hard cases generally. As mainstream public law theory becomes increasingly antiformalist, 143 it should be unsurprising that the tools it uses have significant potential for common law adjudication.
